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Medicare recently has agreed to provide your Medicare-eligible clients with better access to nursing home services, home health care, and outpatient therapy.  You can read the just-issued CMS letter and fact sheet at http://www.medicareadvocacy.org/hidden/highlight-improvement-standard/.
The problem:  In many cases Medicare contractors and Medicare Advantage plans deny coverage for a Medicare participant’s skilled services on the basis of a shadowy “improvement standard.”
  The denial will state that her condition is stable, chronic, not improving, or that the necessary services were for "maintenance only."  The legal basis for these denials was nonexistent, but the results were very real: 
1) The participant would not receive skilled services that are beneficial to them; and 
2) With the denial or termination of skilled services, Medicare would not help to cover the cost of nursing home care, the needed home health care, or outpatient therapy. 
The first step toward a solution:  On January 24, 2013 a federal District Court gave final approval to a Settlement Agreement in Jimmo v. Sibelius.  The Settlement clearly rejects the “improvement standard,” a substantial, and illegal, barrier to obtaining long-term care services.
Who will benefit:   SEQ CHAPTER \h \r 1Medicare insures one out every six U.S. residents.
  Virtually all individuals age 65 and older are Medicare participants.
  Additionally, Medicare has enrolled a significant number of younger disabled individuals.
  The Settlement Agreement clarifies Medicare coverage standards that will be of benefit to all enrollees, whether they obtain their benefits through traditional Parts A and B or a Medicare Advantage Plan.
The Jimmo plaintiffs asserted the “improvement standard” “has had a particularly devastating effect on patients with chronic conditions such as Multiple Sclerosis, Alzheimer's disease, ALS, Parkinson's disease, and paralysis.”

What has changed:  The Settlement Agreement applies to skilled services provided in three care settings covered by Medicare - home health agencies, skilled nursing facilities, and outpatient therapy.
  Skilled services are those provided by either a qualified therapist or a registered nurse (RN).
  

The agreement’s most significant clarification is that Medicare will cover skilled services needed to safely and effectively maintain the patient’s current condition or to prevent or slow further deterioration.  
Medicare agreed that the “improvement standard” had no legal basis.  They will revise their manual and other guidance to make it clearer that denials of service on that basis are improper.  Medicare will emphasize that skilled therapy and/or nursing services are involved when the individual’s clinical condition requires the specialized judgment, knowledge, and skills of a qualified therapist or a registered nurse.  Skilled services are so inherently complex that they can be safely and effectively performed only by, or under the supervision of, the therapist or nurse.  In the case of a therapist, skilled services include performance of a safe and effective maintenance program.
A particular patient’s special medical complications may require skilled services even when those services would otherwise be considered non-skilled.  However, services will not be covered when the individual or unskilled caregivers can provide all that is needed.  When the a maintenance program does not require the skilled care – because it could safely and effectively be accomplished by the patient or with assistance from unskilled caregivers – they will not be covered.

How will the change be implemented:   SEQ CHAPTER \h \r 1The Settlement Agreement and the clarified standards are effective immediately.  Medicare soon will revise its Medicare Benefit Policy Manual.  Over the next year it will conduct an educational campaign aimed at the entire administrative structure of the Medicare program, from contractors to providers to Administrative Law Judges.

The Agreement establishes a process called "re-review" for Medicare beneficiaries who received a denial of skilled nursing facility care, home health care, or out-patient therapy services on or after January 19, 2011 because of the Improvement Standard.

What has not changed:  The Agreement does not change the scope of Medicare benefits for nursing homes or home health care.  Medicare can cover up to 100 days in a nursing home, after a three-day inpatient hospital stay.
  Plaintiffs allege that many individuals had their coverage improperly cut off well before the 100 days, for example, when therapy was stopped because of a perceived lack of improvement.  The clarified standards may allow more individuals to make full use of this Medicare benefit.  Additionally, nursing homes can still bill Medicare Part B for therapy services even after the individual has exhausted her 100 day nursing home benefit.  These services are limited by the 2013 annual cap for outpatient therapy. 

There is no day limit or annual cap for therapy services provided through a Certified Home Health Agency (CHHA) as part of Medicare’s home health care coverage.
  However, many local CHHAs have focused their case load on short term episodes of care based on therapy programs that are limited to two or three weeks.  Once the CHHA terminates therapy services, the individual loses access to those skilled services, but also to the home health aide services included in the Medicare home care benefit.  The clarified standards may allow more individuals access to the home care benefit, and the home care benefit may continue for a longer time.

The Center for Medicare Advocacy asserts that this settlement will not significantly increase the cost of the Medicare program, and in fact may provide cost savings. According to their website, “The skilled maintenance nursing and therapy that is at the heart of the Settlement is usually low-cost, low-tech care that will often prevent the individual from declining further and requiring more intense, more expensive care.  In addition to being the right and legal thing to do, covering services such as those included in the Settlement Agreement may actually be more cost-effective than failing to provide these services.”
In an October 24, 2012 editorial, "A Humane Medicare Rule Change," http://www.nytimes.com/2012/10/24/opinion/a-humane-medicare-rule-change.html?partner=rssnyt&emc=rss, the New York Times recognized the proposed Jimmo settlement’s reversal of "irrational and unfair approach to medical services." The Times also noted significant cost savings could result from covering necessary services to maintain an individual’s condition.  When people receive medically necessary nursing and therapy services that enable them to maintain their functioning or slow their decline, many are able to stay home and avoid expensive hospitalization and nursing home care. 
� The Center for Medicare Advocacy website has extensive information on this settlement including the Settlement Agreement, see, � HYPERLINK "http://www.medicareadvocacy.org/hidden/highlight-improvement-standard/" �http://www.medicareadvocacy.org/hidden/highlight-improvement-standard/�





According to the settlement agreement, Sec. II. DEFINITIONS , Paragraph 9 “Improvement Standard” refers to a standard that Plaintiffs have alleged, but that Defendant denies, exists under which Medicare coverage of skilled services is denied on the basis that a Medicare beneficiary is not improving, without regard to an individualized assessment of the beneficiary’s medical condition and the reasonableness and necessity of the treatment, care or services in question.





� See Medicare Beneficiaries as a Percent of Total Population, 2012, statehealthcarefacts.org, http://www.statehealthfacts.org/comparebar.jsp?ind=291&cat=6&sub=74&yr=255&typ=2&sort=a





� 42 U.S.C. § 426(a).  





� � SEQ CHAPTER \h \r 1� These are individuals who: 


(1) have received 24 months of Social Security disability (SSD) benefits or,


(2) suffer from amyotrophic lateral sclerosis (ALS also known as Lou Gehrig's disease) or


(3) are medically determined to have end-stage renal disease.


42 USC §426 (b), (h) and §426-1.





� Supra, note 1.





� Supra, note 1.





� See 42 U.S.C. §1395(g).





� See 42 C.F.R. § 409.20.





� See CMS Medicare and Home Health Services, http://www.medicare.gov/Pubs/pdf/10969.pdf.





